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Thank you for this opportunity to speak to you today. I come to 

you as a member of the Tennessee Bar Association’s Public Education 

Committee. In connection with preparing for today’s talk, I did a little 

research on Rotary International. 

My grandfather, John H. Murrian and his son, my Uncle John, 

were both devoted Rotarians and so ve heard from an early age 

about Rotary and its many beneficial projects around the world, 

including projects that address illiteracy, disease, hunger, poverty, 

lack of clean water and environmental concerns. I also understand 

that another of Rotary’s projects is to encourage high ethical 

standards in all vocations. I’m told that Rotary is the world’s largest 

private provider of international scholarships, thereby promoting 

peace and understanding among the people of the world. I 

understand Rotary was founded in 1905 in Chicago as the world’s first 

volunteer service organization and it has expanded around the globe. 

And so, it is a privilege to appear before this group that has such a 
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distinguished record of support and service to this community and 

beyond. 

I was privileged to serve in the federal judiciary for 26 years — 

my first two years as a law clerk to a federal trial judge and the last 

24 as a United States Magistrate Judge for the Eastern District of 

Tennessee. I retired from the bench in 2002 and returned to the 

practice of law. I have practiced as a trial lawyer but currently my 

practice is limited to mediation, arbitration and special master work. 

I've been allotted about Ss minutes in which to speak, 

but I will not use all that time so that I can open the floor to questions 

before I end. And I do hope you have some questions for me. 

The federal judiciary is sometimes referred to the Third Branch 

of government (the other two being the President [Executive] and the 

Congress [Legislative]). A central principle of our United States form 

of government holds that judges should be able to reach decisions 

free from political pressures. The framers of our United States 

Constitution shared a commitment to judicial independence and they
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organized our government so that federal judges would have a proper 

measure of independence from the executive and legislative branches. 

Article III of our U.S. Constitution protects judicial independence 

by: 

[Slide 1] 

¢ Tenure during good behavior (appointment for life) 

e No reductions in salary 

e Removal by impeachment for high crimes and 
misdemeanors (House of Representatives Impeaches and 
then take 2/3 vote of members of U.S. Senate to convict). 
The ultimate goal is to provide fair and impartial courts and 
their role as the ultimate guarantor of equal justice in our 
constitutional democracy. 

This nation is 235 years old and we are still arguing about 

judicial independence, It has come up again in this election year 

for President. One candidate has called the Supreme Court 

arrogant and proposed that if the President and Congress do not 

agree with a Supreme Court decision, they would simply ignore 

it. He also proposes that Congress be able to subpoena federal
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judges to appear before Congress and be questioned about 

controversial rulings. 

George Weill the columnist described this as “a thorough assault 

on the rule of law,” and pointed out that 

Alexander Hamilton called the judiciary the 
“least dangerous” branch (Federalist 78) 
because, wielding neither the sword nor the 
purse, its power resides solely in persuasive 
“judgment.” That is not weakness but strength 

_ based on public respect for public reasoning. 

XXXXX 

Judicial deference to majorities can...be a 

dereliction of the judicial duty to oppose actions 
irreconcilable with constitutional limits on what 
majorities may do. 

In other words, George Will is saying, and I agree, that we do 

not have strict majoritarian rule in this country. When the will of the 

majority is contrary to individual rights as guaranteed by the supreme 

law of the land, our federal Constitution, it is for the courts to protect 

and uphold these rights of the individual.
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What happens when Judges are not independent or impartial? 

Take the case of Caperton v. A.T. Massey Coal Co. 

Hugh Caperton was in the coal business. He sued the A.T. 

Massey Coal Co. after Massey Coal allegedly fraudulently cancelled a 

coal supply contract with Caperton’s company — Harmon Mining, 

driving Mr. Caperton’s company out of business. A jury agreed with 

Mr. Caperton and Harmon mining awarding them $50M. The case 

went up on appeal and before the W.Va. Supreme Court could hear 

the case, Massey Coal (the loser in the lower court) put $3M into the 

election campaign of an opponent of one of the sitting justices. Most 

of Massey Coal’s $3M went into advertising which blasted sitting 

supreme court Warren McGraw. Massey Coal’s $3M in campaign 

contributions dwarfed other contributions to Massey Coal’s candidate 

Brent Benjamin. Massey Coal used its $3 in campaign contributions to 

get the result it wanted. Brent Benjamin was elected. The W.VA, 

Supreme Court then set aside the $50M verdict against Massey Coal
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with newly elected Justice Brent Benajamin voting in the 3 to 2 

majority, 

The United States Supreme Court took the case on appeal from 

the W.Va. Supreme Court and held that the conflict of interest was so 

extreme (i.¢e., that Justice Benjanmin’s refusal to step aside after 

receiving $3M in campaign funds from Massey Coal) was such an 

obvious conflict of interest that the decision of the W.Va. Supreme 

Court had to be set aside as a violation of Mr. Caperton’s and Harmon 

Mining’s constitutional due process rights.) 

This case drew national attention and ultimately became the 

basis of a best-selling 2008 novel, The Appea/, written by John 

Grisham. 

It was this type of conduct that the Framers of our United States 

Constitution feared and that is why the concept of judicial 

independence and the establishment of the judiciary as a separate, 

co-equal branch of government came about. Our system is one of
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checks and balances and the federal courts are subject to specified 

controls by the other two branches of government. 

[Slide 2] 

In 1977 the third and last Soviet Constitution was adopted — 

unanimously by the legislative body, the Supreme Soviet. Article I of 

the Soviet Constitution provided in part: 

The Union of Soviet Socialists Republics is a 
socialist state of the whole people, expressing 
the will and interests of the workers, peasants 
and intelligentsia, the working people of all the 
nations and nationalities of the country. 

Many people don’t know that the Soviet Constitution included 

the rights of freedom of speech, freedom of the press, freedom of 

assembly and the right to religious belief and worship. But there were 

several reasons that Soviet citizens would never enjoy these 

freedoms. Among the reasons was Article 39 of the Soviet 

Constitution which enabled the government to prohibit any activities it 

considered detrimental by stating that “Enjoyment of the rights and 

freedoms of citizens must not be to the detriment of the interests of
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society or the state.” Of course, it was the Communist Party alone 

which decided what might not be in “the interests of society or the 

state.” 

There was one important ingredient missing from the Soviet 

Union’s constitution — a Bill of Rights. We declared our independence 

from Great Brittian in 1776 and in 1791 the American people declared 

their independence from our new form of government in the First 10 

Amendments to our Constitution. Did you ever think of the Bill of 

Rights in this way? I.e., it is our declaration of rights to be free from a 

central government which might try to infringe on our liberties: 

~ No laws restricting religious freedom 
~ Freedom of speech | 
~ Freedom of the press 
~ Right to bear arms 
~ Right to be free from unreasonable searches and seizures 
~ Right to be free from self-incrimination 
~ Right to a public and speedy trial 
~ Right to counsel in criminal proceedings 
~ The right to confront adverse witnesses 

The right to compel the presence of witnesses at trial Z 

There was no Bill of Rights in the Soviet Constitution as there is 

in our Constitution. The Soviet Constitution failed to provide judicial 
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mechanisms for the protection of rights. The Soviet Supreme court 

had no power to ensure that constitutional rights were observed by 

the laws passed by the Supreme Soviet (the Soviet Legislature) or 

that constitutional rights were respected by the rest of the Soviet 

government, 

Now, contrast that with our Constitutional form of government. 

The 1963 U.S. Supreme Court case of Gideon v. Wainright is a 

good example of why our system of government protects individual 

liberty and individual freedoms while the Soviet constitution did not. 

Clarence Earl Gideon was a never-do-well drifter. He was 

among the lower rungs of society and we would not find him to be a 

very sympathetic fellow. Somebody had broken into a pool hall in the 

early morning hours of June 3, 1961 in Panama City, Florida. The 

door was smashed, as was the cigarette machine and record player. 

Cash was taken from the register as was wine, beer and Coca-Cola. A 

witness told police that he had seen Clarence Earl Gideon in the pool 

room around 5:30 a.m. It looked like an open shut case of breaking 
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and entering and petty larceny. But, when Gideon appeared in Florida 

state court after his arrest, he was asked for the assistance of 

counsel. He was too poor to afford a lawyer. Under prevailing law at 

that time appointed counsel was only available if a capital crime 

(death penalty) was charged. So counsel was denied. 

Well, Gideon, acting as his own counsel, pled his case 

before a jury but was convicted. He was sentenced to 5 years in 

prison. He petitioned the lower courts and finally the U.S. Supreme 

Court from his jail cell arguing that the Sixth Amendment to the U.S. 

Constitution should be applied to state cases such as his and that 

denying him a lawyer denied him his federal constitutional rights 

under the Sixth Amendment. 

The United States Supreme Court agreed, holding that the 

right to counsel was a fundamental right to those accused of a serious 

criminal offense. Gideon got a new trial and Lawyer Fred Turner was 

appointed to represent Gideon. 
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The retrial took place on August 5, 1963, five months after 

the Supreme Court ruling. Turner, during the trial, picked apart the 

testimony of eyewitness Henry Cook, and in his opening and closing 

statements suggested the idea that Cook likely had been a lookout for 

a group of young men who broke in to steal beer, then grabbed the 

coins while they were at it. Turner also got a statement from the cab 

driver who took Gideon from Bay Harbor, Florida (the site of the 

| burglary) to a bar in Panama City, Florida, stating that Gideon was 

carrying neither wine, beer nor Coca-Cola when he picked him up, 

even though Cook testified that he watched Gideon walk from the 

pool hall to the phone, then wait for a cab. This testimony completely 

discredited Cook. 

The jury acquitted Gideon after one hour of deliberation. 

So, what’s the point of this story? 

It is this. Until the United States Supreme Court breathed life 

into the Sixth Amendment to the United States Constitution, state 

prisoners accused of serious crimes, but who could not afford a 
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lawyer, had no right to appointed counsel. Contrast that with the 

constitution of the former Soviet Union. There was no bill of rights to 

the Soviet Union’s constitution and it did not protect individual rights. 

Even if the Soviet Constitution had had a bill of rights, the Soviet 

Supreme Court had no power to ensure that constitutional rights were 

respected by the other branches of its government. In America, the 

supreme power is vested in our Constitution and that supreme power 

derives from the people themselves. Those Americans who ratified 

_ our Constitution and its amendments established the supreme law of 

the land. Indeed the preamble to our Constitution begins “We the 

people of the United States, in Order to form a more perfect union....” 

It has been established from the earliest days of our republic 

that the United States Supreme Court has the authority to interpret — 

the Constitution and declare invalid any law which violates the 

Constitution and the authority to compel the President (and Executive 

Branch) to comply with acts of Congress (Marbury v. Madison, 1803). 
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The debate over the judicial independence and life tenure of 

federal judges has gone on since our country was founded. In the 

Federalist papers, lifetime tenure on good behavior and no means to 

reduce the salaries of federal judges were hot topics. We had just 

won our freedom from the British monarchy and the thought of giving 

life tenure to federal judges was abhorrent to many of our Founders. 

The fear was that federal judges would be “independent of the 

people, of the legislature and of every power under heaven.” But 

Alexander Hamilton and other framers of the proposed government 

thought that the federal court’s responsibility to determine the 

constitutionality of laws, and thus to protect individual rights, was 

precisely the reason for the extraordinary protection of judicial 

independence -— i.e, lifetime tenure during good behavior, removed by 

impeachment only, and the fact that federal judges’ salaries cannot be 

reduced once they are in office. Slide 1. Hamilton dismissed 

concerns about unchecked judicial power, since the courts had “no 

influence over either the sword or the purse.” Slide 2, 3. 
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In Tennessee, we have a method of selecting our judges that is 

designed to insulate the process from political money and 

maneuvering, like the mess I discussed in the Massey Coal case. The 

Tennessee Plan is designed to select judges based on merit, not 

politics or which donor gave the most to the judge’s election 

campaign. All of the judges on the Tennessee Supreme Court, Court 

of Appeals, Court of Criminal Appeals and vacancies on our trial courts 

are selected under this merit selection plan, known as the “Tennessee 

Plan.” 

The theory behind merit selection as opposed to the contested 

election of judges is based on the premise that the courts are 

different from the legislative and executive branches of government. 

Members of the executive and legislative branches promise to lead us 

and promise to support various policies if elected. They depend on 

their constituents for support and direction. But judges have to be 

different - their allegiance is to the Constitution and laws of the 

federal, state and local governments. 
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Judges cannot and must not owe their allegiance to a block of 

voters, 

Courts do not decide who is right or wrong based on a vote of 

the electorate; rather, judges must decide cases based solely on the 

facts and the law. In other words, In order to render fair and 

unbiased justice, the courts must remain the least political branch of 

government. 

We have discussed how the framers of our United States 

Constitution insulated our federal judges from political influence. Now 

let me discuss with you briefly how Tennessee has attempted to do 

the same thing regarding our state judges. 

In Tennessee, lawyers who wish to be judges apply for particular 

judicial positions and they are selected on the basis of merit — not 

which political party they belong to nor who can raise the most money 

to buy the most radio and television time. 

If you are ever involved as a party to a lawsuit, and I do hope 

you can avoid that, but if you are, when you walk in that courtroom 
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and see that judge sitting there in his or her black robe, you need to 

have confidence that the judge is there to ensure that you get a fair 

hearing and a result based not on who gave the judge campaign 

contributions and not on his or political leanings, but rather on the 

result required by the facts as are proved and the requirements of 

established law. 

What we are trying to avoid in Tennessee with our Tennessee 

Plan of merit selection of judges is the spectacle of millions of dollars 

flowing into judicial elections. Spending on state supreme court 

elections in the states the elect judges went from 83M in 1990 — 1999 

to $207M in 2000-2009. The old saying goes: “she’s gonna dance 

with him that brung her....” It is important that our judges only dance 

to the tune of what the facts and the law require. This $207M flows 

into elections in the 39 states which elect their justices. 

You know that as a citizen, judges should owe their allegiance to 

the facts and the law and not to partisan politics and/or political 

doors. You know that if you are a businessman. In many ways, our 
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nation and our state have been able to prosper because we have a 

strong, fair and honest judicial system with very few exceptions. 

Disputes will arise and we must have a fair system for resolving them 

and getting on with life and with the business of making a living. 

Under our Tennessee Plan, judges are initially appointed based 

on merit. We are asked to decide whether to Keep the Judge on the 

Job in what is called a retention election — ie, whether to retain or 

replace the Judge. It is an attempt to limit the influence of money 

and partisan politics in our state’s judiciary. Our governor fills 

vacancies on the Tennessee Supreme Court, the State Court of 

Appeals and State Court of Criminal Appeals due to the death, 

resignation or impeachment and removal of a sitting judge. If there is 

a vacancy on the trial bench during a judge’s 8-year term, the 

governor fills the position. The governor must select from a list of 

three potential nominees chosen by a 17-member commission. The 

Tennessee Judicial Nominating Commission. This nominating 

commission is, by law, bipartisan, and representative of minorities, 

17
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with members representing both the legal community and the citizens 

at large. The person chosen by the Governor serves on the Court but 

is subject to a yes/no vote at the next statewide general election. Ifa 

majority says “no”, the process starts again and the governor selects 

another Judge from a choice of three names. If the vote is “yes”, the 

sitting judge stays on the bench for 8 more years. In 2006, in a 

statewide vote, all judges submitted for approval received at least 

70% “yes” votes. (3 Supreme Court; 12 Civil Court Appeals; and 12 

Criminal Court Appeals), 

Every eight years a 12-person review panel reviews each judge's 

record and makes a public recommendation on whether to retain that 

judge or not. The report is public and sets out findings about the 

judge’s performance during the past 8 years. The report appears in 

Tennessee major newspapers before the statewide election. In 2006, 

the report endorsed all of the incumbent judges seeking reelection, 

most unanimously and none by a margin of less than 8-3. State trial 

judges (circuit, chancellors, juvenile and sessions judges) are still 
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elected) in contested local elections where the risk of big contributions 

or excessive politics is less. 

History 

This process was adopted as a compromise between Democrats 

in the Tennessee General Assembly and Republicans from East 

Tennessee. 

Since the Plan was first implemented in the 1970s, only one 

judge (State Supreme Court Justice Penny White) has been removed 

under its provisions. 

Viewpoints. 

Proponents of this system laud it as placing the judiciary above 

politics and freeing judges of the need to raise vast campaign funds 

currently necessary in statewide political races. 

Opposing views’ 

Opponents state the it in fact leads to a self-perpetuating system 

of selection in which the public at large is in effect shut out of 

  

Note there is a bill perculating In Nashville that would require popular elections of all judges. 
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meaningful decision-making. Some opponents have asserted that the 

yes-no balloting it calls for does not truly constitute an “election” in 

the sense intended by the document’s framers. This question was 

adjudicated by a special Supreme Court in a case filed by John Jay 

Hooker. The regular members of the Supreme Court recused 

themselves from the case as interested parties, since they had been 

selected under the provisions in question. The special court found the 

process to be fully compliant with applicable provisions of the state 

constitution, 

[Slide 3] 

In Tennessee we have this judiciary: 

5 Supreme Court justices 

12 Judges — Court of Civil Appeals 

12 Judges — Court of Criminal Appeals 

35 Chancellors (Weaver, Fansler, Moyers (I-III) 

33 Criminal Court Judges (McGee, Leibowitz, Sword) 
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85 Circuit Court Judges (Workman, Wimberly, Rosenbalm & 

Swann) 

2 Probate Court 

Sessions Judges —5in Knox County 

Former attorney general of the State of Tennessee Paul 

Summers wrote an op-ed piece for the Tennessean newspaper 

recently which I agree with. This is part of what he had to say about 

judges: 

  

about referees, it n means 's something went wrong, 
You dont talk about fair rulings that everybody 
knows were fair. You talk about rulings that 
were wrong or unfair. Trials are the same way. 

XXXXX 

A judge takes an oath to be fair and impartial ~ 
to make decisions based on the evidence and 
the law properly enacted by the government. 
Judges do not stir up the controversy; they are 
reactive and wait for the dispute to come before 
them. Once it gets to court, the judge is bound 
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to make a decision or instruct a jury to make a 
decision. The judge acts as a referee between 
the parties, ruling on evidence and procedure, 
guiding a jury to make a decision. In a bench 
trial with no jury, the judge determines the 
facts, applies the law and makes the decision. 
That's a lot of power and responsibility in a free 
society. 

Parties decide that they cannot settle their 
problem. Although they created the problem, 
they cannot solve it. So, they ask the referee to 
decide the case. Just like in sports, the job of 
the judge is to make sure that the trial is played 
out fairly and ethically, regardless of the 
outcome. 

XXXXX 

If you're not talking about the judge but about 
the case and the litigants, that means it was 
tried fairly. If you’re talking about the judge, 
then something went wrong. 
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